


A. 
ACQUIESCENCE. 


See Will, 4, 5, 6, 7. 
ADMINISTRATORS. 


. Where a decree is obtained against two administrators, 
for the waste committed by one, and that one subsequent- 
ly pays off the execution issued thereon, he has has no 
right to contribution from his co-administrator. Haupt 
vs. Mills and Harman, Adm’rs of Cope, - - 


. Letters of dismission are a complete bar, both at Law 
and in Equity, unless impeached for fraud. Carter vs. 
Anderson, - - e . ‘ ‘ 


543; 
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. See Deed, 1-3. Husband and Wife, 1-3. Usury, 2, 3, 4. 


ADMINISTRATOR’S SALE. 


. A party claiming under an administrator’s sale, must, in 
all cases, show the order of the Court granting leave to 
sell. Clements vs. Henderson, - - - - 


. A general order granting “ leave to sell all the real es- 
tate,” will be sufficient. Per Warner, J. Ibid. 


. To render the sale valid, all the pre-requisites of the 
Statute must be complied with. did. 


. The recitals in the deed, of the advertisement, &c. will 
be prima facie evidence of the facts, until the contrary is 
shown. Ibid. 


148 





INDEX. 


ADVERSE POSSESSION. 
See Limitation of Actions, 1 to 10. 
AFFIDAVIT. 
See Usury, 3,4. 
AMENDMENT. 


1. In Equity, where a demurrer to the wirote bill has been 
sustained, there is nothing to amend by; but, where 
any part of the bill is left untouched, the whole may be 
amended. Dudley vs. Mallery, - - - 


. The same rule prevails at Law. Giddens vs. Mirk, 


. Where a good and legal cause of action is set forth ia 
the plaintiff’s declaration, under the Act of 1818 and the 
rules of Court, he is entitled, on the appeal, to amend so 
as to avoid a nonsuit from a variance between his proof 
and averments, especially where the cause. of action 
would have been barred by the Statute of limitations. 
Martin vs. Philips, - - - - - 


. On appeal trials, the Court may allow an amendment, 
even after the cause has been submitted to the Jury. 
Vance, et al. vs. Crawford, et al. Ex’rs. - - 

See Practice Supreme Ct. 2-4. Writ of Error, 2, 3. 


APPEAL. 


1, An appeal does not lie from a verdict rendered upon 
an issue of fraud, formed under the Act of 1823, called 
the “Honest Debtor’s Act.” Armis vs. Barker, - 


2. An appeal does lie from a verdict rendered on an issue 
formed upon a return to a summons of garnishment, as 
a matter of right. Strickland vs. Maddoz, - - 
See Writ of Error, 1. Amendment, 3, 4. 
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APPLICATION OF PAYMENTS. 


See Judgment, 4. 


ARBITRATOR. 


See Award, 1, 2. 
ARREST OF JUDGMENT. 


. A motion in arrest of judgment may be made at any 
time before the adjournment of the Court at which the 
cause is finally disposed of. Hartridge vs. Wesson, - 


. Entering up judgment by the opposite party, will not 
defeat the motion. Ibid. 


. Judgment will be arrested upon an indictment which 
charges an offence on the face of it, barred by the Stat- 
ute of limitations. McLane vs. the State, - a 


ARSON. 


. Where the testimony is conflicting as to the character 
of the house alleged to have been burned by the defend- 
ant, a new trial, will not be granted where the law and 
the facts have been fairly submitted to the Jury. Ae- 
Lane vs. the State, - - - - -, 332 


. An indictment charging the defendant with burning a 
house, used as a dwelling house, is sufficient. Ibid. 


ASSIGNMENT OF EXECUTION. 
See Execution, 1. 
AUGUSTA. 


1. Under the authority to pass all ordinances, requisite for 
the security, welfare, and convenience of the city, the 


City Council are empowered to pass an ordinance reg- 
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ulating the keeping and retailing of gunpowder within 
the corporate limits. Wélliams vs. the City Council, - 509 
See Constitution, 3, 4. 







AWARD. 





1. The award of an interested arbitrator, whose interest 
was unknown to the party at the time of the submis- 
sion, will be set aside in a Court of Equity. Milnor & 

Co.vs. Ga. R. R. §& Bkg. Co - - - - 385 











2. No man can be a judge in his own case. Ibid. 


3. What amounts toan award. Ibid 
See Equity, 5. 







BAIL. 










1. Before bail in criminal case can be made liable, the rec- 
ord must show that the principal was called and did not 
appear. Park vs. the State, - ° ° - 329 















BANKRUPT. 


1. If a bankrupt fails to plead his discharge in bar to a 
suit pending against him at the time it is obtained, a 
Court of Equity will not avoid the judgment so as to 
render his discharge available. Bellamy § Co. vs. Wood- 


son, - - - - - - - 4396 


BILL OF EXCEPTIONS. 


1. May be taken and tendered at any time within the thir- 
ty days, prescribed by law. Carey, Assignee, vs. Alex- 
ander, Judge. - - - - - - 609 


BILLS OF EXCHANGE. 
1. By the Statute of 26th Dec. 1826, notice of the nun ac- 


ceptance of a fureign bill drawn and indorsed in this 
State, and not payable at a chartered Bank, is not ne- 
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cessary to bind the indorser. Hartridge vs. Wesson, - 101 
See Promissory Notes. 


BOND. 


1. For appearance to answer a criminal charge before the 
Superior Court, is a valid bond, though taken and test- 
ed by the sheriff. Park vs.the State, - - - 329 


2. Before bail in a criminal cause can be made liable, 
the record must show that the principal was called, and 
did not appear. did. 


CHARGE TO THE JURY. 


1. The Court has a right to charge the Jury on all ques- 
tions of law raised by counsel, or to instruct them as to 
what he may believe to be perversions by one counsel 
of the legal positions assumed by opposite counsel. 
Matthews vs. Poythress, - - - - - 287 


CHARITABLE USES. 
See Statutes English, 1,2. Equity, 11. 
CHOSE IN ACTION. 
See Husband & Wife, 1, 3. 
CITATION. 
See Practice Supreme Ct. 2. 
CITIES. 
See Augusta, Savannah. 
CITIZENS. 


Free persons of color are not. Cooper § another vs. May- 
or &c. Savannah, - - - - - 68 
VOL. Iv. 78 
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COLLATERAL ISSUE. 


See Garnishment, 1, 2. 


COLLATERAL SECURITIES. 


See Garnishment, 3. Judgment, 5. 
COLOR OF TITLE. 
See Limitation of Actions, 5, 6, 8. 
CONSTITUTION OF GEORGIA. 


1. The Act of 1801, which authorizes three or more Jus- 
tices of the Inferior Court to preside in all cases in which 
the Judges of the Superior Courts are parties, or inter- 
ested, is not repugnant to the Constitution of Georgia. 
Taylor vs. Smith, - - - - - 


. A Statute, where the body of the Act contains matter 
different from the title, is unconstitutional and void, only 
as to such matter. Mayor, ic. Savannah, vs. the State, ex 
rel. Thos. Greene, - - i oe S&S - 


. “Criminal Cases,” as used in the Ist Sect. 4th Art. of 
the Constitution, refers to acts or omissions in violation 
of public laws ; and not of local by- laws of towns or cit- 


ies. Williams vs. the City Council of Augusta, : 


. “Trial by Jury, as heretofore used in this State,” re- 
fers not to pecuniary penalties imposed by municipal 


corporations. Idd. 


. Equity causes are not embraced in that clause of the 
Constitution which requires defendants in all civil cases 
to be sued in the county where they reside. Rice, Re- 
ceiver vs. Tarver et al. - - - - - 


CONSTITUTION OF U.S. 


1. It is competent to a State Government to authorize the 
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construction of wharves on navigable streams within its 
territorial] limits, even below low-water mark; and the 
exercise of this power will not be deemed unconstitution 
al, because of its repugnancy to the power of Congress 
to regulate commerce—such power not having been ex- 
ercised so as to affect the question before the Court. 
Mayor, &c. of Savannah, vs. The State, ex rel. Thos. 


Greene. - - - - - - 


2. The clause in the Constitution of the U. 8. prohibiting 
ex post facto laws, applies to Criminal cases alone. Wil- 
der vs. Lumpkin. - - - - - 


3. Retrospective laws, which do not impair the obligation 
of contracts, are not unconstitutional. Jdzd. 


4, And will be enforced unless they violate the great fun- 
damental principles of the Social Compact. Ibid. 


6. If they divest previously acquired rights, they will not 
be enforced. 2. 


6. Retrospective laws which act upon the remedy alone, 
will be enforced, if not within the above provisos. The 
Act of 29th Dec., 1847, in relation to parties to writs of 
error, is not within either of these provisos. Jd. 


See Counterfeit Coin, 1. 
CONTRACT. 
1. As to effect of acceptance by letter, see “ Letter,” 1. 


2. Forconstruction of a contract when silent as to the time 
of its performance. See Jno D. Miluor § Co.vs The 
G. R. R. & Bhig Co. - - - - - 

Equity, 5. 


CONTRIBUTION. 


1. In an action for contribution, the record of the entire 


385 
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proceedings, which is the basis of the suit, must be intro- 
duced, unless it appears from the testimony in the case, 
that the recovery was on contract. Haupt vs. Adm’rs 


of Cope, - - é . ’ : 
See Administrators, 1 
CORPORATION. 
See Savannah, Augusta. Constitution, 4, 5 
COUNTERFEIT COIN. 
1. Under the Constitution of the U. S. have the State Leg- 


islatures any authority over offences relative to the 
counterfeiting of the current coin ofthe U.S. Query? 


Rouse vs. The State, - - « ‘ ; 


2. Proof of the passing in payment, dase metal, of the sim- 
5 a , 
ilitude of gold coin, will not support an indictment, for 
passing in payment “ counterfeit gold coin.” Ibid. 


3. An indictment charging the defendant with passing 
counterfeit money to A, will not be supported by proof 
that it was passed to B, through A, as the agent of the 
prisoner. Ibid. 

COURTS, SUPERIOR. 

1. Have in Georgia, general Equity jurisdiction, in all ca- 
ses, where a Common Law remedy is not adequate : 
and have inherent jurisdiction, to carry into effect the 
charitable bequests of a testator, independent of the 
statute of 43d Elizabeth. Beallet al. vs. The Ez’rs of 
For, - - - - - - - 


See Constitution, Ga. Practice Sup. Courts, 1 


COVENANTS. 


1. The usual warranty of title in a deed, is such a cove- 


nant against imcumbrances as will be broken by a claim 


of dower. Leary vs, Durham, - - - 


2. Such a covenant runs with the land, and may be sued 
on by an assignee. Ibid. 
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3. A judgment in favor of the dowager, and confirming the 
return of the commissioners appointed to admeasure 
and lay off the dower, is sufficient proof of eviction. 


Ibid. 
DECEIT. 


. In an action for deceit by A against B, for representa- 
tions concerning the credit of C: Held, C was acompe- 
tent witness. Young vs. Hall. 


. Declarations of B to C, at the time the letter was writ- 
ten on which the action is founded, are inadmissible, 
unless communicated to plaintiff. Ibid. 


. The action lies, where a recommendation of character 
and credit is given, on the strength of which goods are 
obtained, if it be shown that the statements are false, 
and the defendant knew them to be so. bed. 


It is not necessary to show that the object of the false 
representation was to defraud the plaintiff in particular. 
The action lies for any one injured by it. Idd. 


. Neither is it essential that the person making it, is to de- 
rive benefit from it. Ibid. 


. It is not necessary that it should be the sole cause of the 
credit being given—provided, that without it the credit 
would not have been given. bid. 


. A party cannot stultify himself, by alleging his want of 
capacity to understand the nature of the recommenda- 
tion he has given. did. 


DEED. 


. The order of the Court granting leave to sell, is neces- 
sary to the validity of an administrator’s deed. Olem- 
ents vs. Henderson, - - - - - 


. It is essential, also, that all other requisitions of the 
Statute, shall have been complied with. did. 


. The recitals in the deed will be prima facie evidence of 
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these last facts. Jdid, - - ° ‘ P 


. A paper executed as a deed, but stating “ then the pro- 
perty to revert to me,and after my death,” &c., held to be 
a will, Dudley vs. Mallery, - - - 


. An instrument conveying slaves as an absolute gift on 
its face, with a condition, that if the grantee should die 
before the grantor, the property shall revert; and the 
expression, “ when the grantee shall come into possess- 
ion,” &c., then certain things to be done, is a4 deed and 
not a will. Spalding vs. Grigg, - - - 


. The criterion for judging, is the intent of the grantor 
as to the estate granted, and the time when it shall take 


effect. Ibid 


. The postponement of the time of going into possession, 
is very different from the title vesting in futuro. Ibid. 


See Estates, 1, 2, 3. 
See Warranty, 1. 2 2. 


DEVISE. 


. A devise to a charitable use, will be sustained and car- 
ried out in Georgia. Beall et al. vs. Ex’rs of Fox, - 


DISCRETION. 


. This Court will not control a Circuit Judge in the exer- 
cise of it, unless in cases of fragrant abuse. Moody vs. 


Fleming, - - - ‘ - - 
DISMISSION. 


See Administrators, 2. 


DOWER. 


. A claim of dower is such an incumbrance as will con- 
stitute a breach of the warranty of title in a deed. 
Leary vs. Durham, - - : : - 
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2. The judgment affirming the admeasurement of thecom- 
missioners, is sufficient proof of an eviction. Ibid. 


EMANCIPATION. 


See Slaves, §c., 2, 3. 
ENDORSER AND ENDORSEMENT. 


See Bills of Exchange, 1. Promissory Notes, 1, 2, 4, 5. 
EQUITY. 


. After a demurrer to the whole bill is sustained, there is 
nothing to amend by; but if any part of the bill is un- 
touched, the whole may be amended. Dudley vs, Mal- 


lery, - ° . : 


. To give jurisdiction to Equity, on a bill for the specific 
delivery of slaves, some other equitable circumstances 
must be alleged, besides the fact of the title in complai- 


nant. Ibid. 


. In Equity, a surety who has paid off the debt of his prin- 
cipal, is;subrogated,to all {the rights and remedies _of 
the creditor. Lumpkin vs. Mills, « ‘“ - 343 


. The conflicting authorities reviewed and commented on. 
Ibid. 


. Where the contractors on a Rail Road stipulated with 
the Company, to finish their work by a certain time, 
and the Company agreed to furnish the materials along 
the line; and it was further agreed, that all matters of 
difference arising under the contract, should be deter- 
mined by the Engineer of the Company, without farther 
recourse or appeal: Held, that Equity had jurisdiction 
of a claim for time lost through the breach of the con- 
tract, on the part of the Company, notwithstanding the 
Engineer had refused to allow the claim—the bill char- 
ging that the Engineer was a stockholder to the amount 
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of $10,000, afact unknown to the Contractors at thetime 
of the submission. Milnor §& Co. vs. Ga. R. R.Co., — - 


}. Equity will interfere, to set aside a judgment rendered 
by a Court of competent jurisdiction, only in cases where 
the defendant has a good defence, of avhich he was en- 
tirely ignorant, or where he was prevented from making 
it, by fraud or accident, or the act of the other party, 
unmixed with negligence or fault on his part. A, Bella- 


my & Co. vs. A. Woodson, - - - 


. Where a suit is instituted at law, and the defendont suf- 
fers a judgment by default, and the plaintiff continues 
his cause for three terms, and atthe fifth, takes his judg- 
ment, the defendant at no time having filed any plea or 
answer: J/e/d, that these acts do not constitute a fraud, 
so as to authorize the interference of a Court of Equity. 


Ibid. 


. The defendant's ignorance that the suit was pending, 


is no ground for Chancery to interfere, [b¢d. 


. When a judgment creditor secks the aid of a Court of 
Equity, to reach the equitable assets of his debtor, not 
the subject-matter of levy and sale, he must show he has 
pursued his legal remedies to every available extent; 
but a Court of Equity will lend its aid to remove an ob- 
struction fraudulently interposed, to prevent the prop- 
erty of the defendant from being made subject to the 


judgment lien, without a return of nul/a bona on the ex- 


sxcution, Stephens vs. Beall, — - - . ‘ 


10. The Superior Courts of Georgia have general Equity 
jurisdiction, where there is no adequate Common Law 
remedy. Beall vs. Lx’rs of Fox, - : i 


11. The hve inherent jurisdiction to carry out the chari- 
table intentions of a testator, independent of the Stat- 
ute 43d Elizabeth. [dhid. 


12. Where adecree in Equity has been before the Supreme 
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Court on a writ of error, and the judgment of the Court 
below affirmed, a bill of review will not lie to reverse 
such decree for error, apparent on the face thereof. 







Rice, et al. vs. Carey, Assignee, - - - 6558 






13. Proceedings in Equity must commence in a county, 
where, on account of the residence of one of the defend- 





ants, or some other cause, the Court has jurisdiction. 
Rice, Receiver, vs. Tarver, et al., - - - 571 









14. When the proceeding was intended to set aside a trans- 
fer from the Bank of Macon to the Bank of Columbus, 
of a schedule of notes ; suits on which were pending in 

other counties, as well as in the county of Twiggs: 

Held, that the makers of the notes were properly made 

parties to the proceedings in Twiggs, bid. 













See Courts,1. Eaecution, 1. 





Usury, 1. 










ESTATES. 






1. In agift to M.S. D. for the life of W. J. D. then to her 
child, or children, living at her death, to be divided, 
share and share alike, to him, her, or them, his, her or 
their Ex’rs, Adm’rs and Assigns: Held, the children 
Dudley vs. Mallery, - 52 











would take as purchasers. 





2. Where there is an express estate created, it cannot be 
implied that a different estate was intended. Is not the 
doctrine of implied estates confined to wills? Quere. Ib. 







3. M. D. made aconveyance inthese words: “and ifit should 
happen that M. 8. D. should die, leaving no child or 
children by W. J. D., then in trust for the maintenance 
and support of said W. J. D. and his child or children.” 
W. J. D. died before M.S. D.: Held, that the fee nev- 
er vested in W. J.D. Jd. 


ESTOPPEL. 
















See Surety, 5. 
VOL. IV 
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EVICTION. 


1, A judgment of a Court of competent jurisdiction, is suf- 
ficient proof of an eviction to sustain an action on the 
warranty. Leary vs. Durham, - = 4 - 


EVIDENCE. 


. An indictment charging the defendant with passing 
counterfeit coin to A, will not be supported by evidence 
that A, as Agent of the defendant, passed the money to 
B. Rouse vs. The State, - - - - 


. How far thé recitals in an Adm’rs deed are evidence, 
See Clements vs. Henderson, - - - - 


. Parol evidence, inadmissible, to show that a note, abso- 
lute and unconditional, on its face, and indorsed in blank, 
was intended to be negotiated at a chartered Bank, for 
the purpose of showing that the indorser, under the Act 
of 1826, was entitled to notice. Stubbs vs. Goodall, - 


. Interrogatories taken out under the Act of 1811, cannot 
be given in evidence for the defendant, in a criminal case. 


McLane vs. The State, ° - " Z 


. Interrogatories in a civil case will be rejected, unless it 
appears that the commission issued, upon some one of 
the grounds provided in the Statute ofthe State. Craft 


vs. Jackson, - - - 


See Contribution, 1. Counterfeit Coin, 2,3. Deceit,1,2. 
“ Eviction, 1. Promissory Notes, 2,5. Wetness, 1, 2. 


EXCEPTIONS. 


. To the decision of the Court below, may be taken at 
any time within the thirty days prescribed by law. Ca- 
rey vs. Alexunder, Judge. - . : ; 


EXECUTION. 


. An assignee of an execution, does not acquire, by virtue 
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of the transfer, a right to recover damages for a fraud 
alleged to have been committed against the original 
plaintiff, four years before the title of the present holder 
accrued. Worsham, et al, vs. Brown, - - - 285 










See Judgment, 1, 4, 5,6. Surety, 1,4, 5. 








EXECUTOR. 






See Wiil, 4, 5, 6, 7. 






EXECUTOR DE SON TORT. 


See Surety, 5. 






EX POST FACTO LAWS. 






See Constitution, 2. 







FAILURE OF CONSIDERATION. 






See Sheriff, 3. 


FORFEITURE. 






See Scire facias, 1. 








FREE PERSONS OF COLOR. 








Slaves, 3. 





See Savannah, 1. 











GARNISHMENT. 






. An appeal lies from a verdict upon an issue formed on 
a return to a summons of garnishment, as a matter of 
right. Strickland vs. Maddoz, - - - 393 









2. It isnot a collateral issue. Idzd. 






3. Collateral securities in the hands of a creditor, are not 
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the subject of garnishment at the instance of other cred- 
itors. Hall vs. Page. - - - - - 428 


GRAND JURORS. 


. Are competent talesmen in criminal cases. Rouse vs. 
The State, - - - - - - 


GRANTS. 
See Head Rights, 1, 2. 
HABEAS CORPUS. 
See Cooper vs. Mayor, c., Savannah. 
HEAD-RIGHTS. 


. Vacant lands only, are subject to be granted on head. 
rights, in this State. Moody vs. Fleming, - - 


. Lands in possession of a grantee, under a grant void for 
irregularity, and whose possession has continued for 


more than seven years, is not vacant. Ibid. 
HEIRS AT LAW. 


See Will, 4, 5, 6. 


See Legacy specific, 1. 
HONEST DEBTOR’S ACT. 
See Appeal, 1. Insolvent Laws, 1. 
HUSBAND AND WIFE. 


1. The husband, as administrator of his deceased wife, is 
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entitled to receive an interest in remainder, vested du- 
ring the life ofhis wife. McGinnis, Adm’r,vs. Foster, Ez’r, 


2. A chose in action, belonging to the wife before marriage, 
and not reduced to possession by the husband during 
the coverture survives to the wife. Stephens, et al. vs. 
Beall, - ‘ - - - - - 


3. A husband who survives his wife, is entitled to all her 
choses in action, whether reduced to possession in his life- 
time or not. Lee, Adm’r,vs. Wheeler, - - - 


See Estates, 1, 2, 3. 


HUTCHINSON’S ISLAND. 


1. The Act of 1841, requiring the Mayor and Aldermen 
of the City of Savannah, and others, to appoint com- 
missioners to determine the proper line of wharf-heads, 
along said Island, is mandatory, and not permissive; and 
the service not being foreign to their official duties, is 
obligatory on them; and it is no excuse for their refu- 
sal, that in their opinion, or that of others, it will injure 
the navigation of the river Savannah, and the Commerce 
of the City, and the public generally. Mayor and Al- 


dermen of Savannah vs. The State ex rel. Green et al, 
INDICTMENT. 


1. An indictment charging a libel to have been published, 
“of and concerning the character of R. M. G,” is equiv- 
alent to an allegation that it was “of and concerning R. 


M. G.” Taylor vs. The State, - : . 


2. An indictment is not good, which charges an offence on 
its face, barred by the Statute of Limitations, without al- 
leging one of the exceptions to the Statute, to prevent 
its operation. McLane vs. The State, - - - 335 


3. In an indictment against a free white person, under the 
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Act of 1840, for being accessory after the fact in the re- 
ceipt of stolen goods from a slave: Held, that in order 
to convict the defendant, the State must prove that the 
slave stole the goods. Simmons vs. The State, - 


See Arson, 1,2. Libel, 1. 
INDORSER. 


See Bills of Exchange,1. Promissory Notes, 1, 2, 4, 5. 
INTERROGATORIES. 


See Evidence, 4, 5. 


INSOLVENT LAWS. 


. A vested interest in remainder, is such an estate as 
should be returned in the schedule of an applicant for 
the benefit of the Honest Debtor’s Act. Vickers vs. Stone, 


See Appeals, 1. 
JUDGMENT, 


. The lien of a judgment controlled by a surety under the 
Act of 1831, dates back to the rendition ofthe judgment, 
and not from the order giving control. Bailey vs. Mi- 


zell, - : - - 


. A judgment in favor of a defendant, and afterwards set 
aside by the same Court, is no bar to a subsequent suit 
between the same parties, for the same cause of action. 


Taylor vs. Smith, - - - - ° 
. Where a Court has jurisdiction of the person and the 
subject-matter of the suit, and the defendant has some 
privilege which exempts him from the jurisdiction, he 
may waive the privilege; and if he acquiesces in the 
jurisdiction, and confesses judgment to the plaintiffs, the 
Court will not, on that ground, set aside the judgment, 
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after a lapse of five years. Bosiwick, Adm’r, vs. Perkins, 
§e., : . i 2 " i = 


. A plaintiff having two executions in the hands of the 
Sheriff, which are liens on money arising from the sale 
of defendant’s property, cannot apply the fund to the 
younger; but the law will appropriate it to the older. 
Newton vs. Nunnally, - - - - - 


. Taking collateral security, does not release a judgment. 
Chambers vs. Mc Dowell, - « x z 


. An agreement never to enforce a judgment, releases the 
same, but for a specified time, does not ; and if the judg- 
ment is pressed within that time, the defendant’s reme- 


dy is on the contract. Ibid. 
See Equity, 6,7, 8,9. Execution,1. Usury, 1. 


JURISDICTION. 


. Parties cannot, by consent, give jurisdiction to a Court, 
where it has none bylaw. Bostwick, Adm’r, vs. Perkins, 


§c., - - - - - a - 


. Exceptions to the jurisdiction of the Court over the per- 
son of one defendant, is a right personal to that defend- 
ant, and cannot be taken advantage of by his co-defend- 
ant. Rice, Receiver, &c. vs. Tarver, et al., - . 


See Judgment, 3. 
JURORS. 


. Grand jurors are competent talesmen in criminal cases. 
Rouse vs. The State, - - . ‘ ; 


JURY, TRIAL BY. 


See Constitution, 4. 
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JUSTICES OF INFERIOR COURT. 


1. Act of 1801, authorizing them to preside in the Su- 
perior Court in certain cases, declared constitutional. 
Taylor vs. Smith, - - - - - 


LACHES. 


. To justify a Court in granting a mandamus, the laches 
must be gross, the delay unreasonable. Mayor, &c., Sa- 
vannah vs. Thomas Green, - - - - 


See Equity, 6, 7, 8. 
LAND. 


See Covenant, 1, 2,3. Head-Rights, 1, 2. 


LEGACY, SPECIFIC. 


. The increase, by way of hire of a specific legacy, be- 
longs to the legatee, though the enjoyment of the legacy 
be postponed. Graybill and Butts vs. Warren, - 


See Will, 7. 
LETTER. 


. When an offer is made by letter, an acceptance by writ- 
ten reply takes effect from the time when the communi- 
cation containing the acceptance is sent, and not from 
the time it is received by the other party. Levy vs. Co- 


hen, - - - - - 


LETTERS DISMISSORY. 
See Administrators, 2. 
LEX LOCI CONTRACTUS. 


See Promissory Notes, 1. 


LIBEL. 


1. An indictment charging the defendant with publishing a 
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certain libel, set out in full in the indictment, which was 
written by a third person, is sufficiently certain, without 
charging that the same was written by such third person. 
Taylor vs. The State, - - - - - 


. A libel “ofand concerning the character of R. M.G.” is 
the same as to allege it to have been published “of and 
concerning R. M.G.” Ibid. 


. The question of malice in the publication, is a question 


for the Jury. Ibid. 


. As to how far a publication may be justified in protec- 
tion of legal rights, see Opinion of Judge Fleming. Ib. 


. As a matter of practice, the libel should not be read to 
the Jury until the defendant has cross-examined the 
witness proving its publication. did. 


LIEN. 
See Judgment, 1, 2,5, 6. 
LIMITATION OF ESTATES. 
See Estates, 1, 2,3. Wills, 1, 3, 8. 
LIMITATION OF ACTION. 


. Naked possession is not per se a bar under the Statute 
of limitations, when the beginning of the possession is 
permissive. Spalding vs. Grigg, - - - 


. Possession, by agreement with the owner, entered into 
at the time the title is executed, is not adverse possess- 
ion; but it may become so, by a claim of title by the 
tenant, brought home to the knowledge of the owner. 
Tbid. 


. Declarations by the tenant, that he is holding in his own 
right, when the commencement of the possession is per- 
VOL, IV. 80 
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missive, and not brought home to the knowledge of the 
owner, does not constitute adverse possession. did. 


. Adverse possessoin for seven years, creates a good title 
under the Statute. Moody vs. Fleming, - - 


. Possession under color of title, is adverse. Ibid. See 
also, Conyers vs. Kenan, - - - - 


. A grant from the State, though void, is color of title. 
Ibid. 


. The Statute does not run against the State. Ibid. 
. What constitutes color of title. See Conyers vs. Kenan, 


. As to how far fraud is a good replication to the plea of 
the Statute. Ibid. 


10. As to extent of occupant’s possession. Idzd. 
See Amendment, 3. Indictment, 2. 


MANDAMUS. 


. To justify a Court in refusing on account of laches, it 
must be gross. Mayor &c. of Savannah vs. The State, ex 


rel. Green, - - 


. At Common Law, it is not a writ of right, but in Geor- 
gia. Quere? 


. It will never be denied where the right is indisputable, 
especially if statutory, and there is no other remedy. 
Ibid. See also, Moody vs. Fleming, - - - 


. Mandamus is inthe nature ofa suit. Moody vs. Fleming, 


MANUMISSION. 


See Slaves, &c., 2, 3. 
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MONROE RAIL ROAD AND BANKING COMPANY. 


1. The judgment of the Supreme Court, in “Collins vs. 
The Central Bank, (1 Kelly, 435,) did not reverse in toto 
the decree of the Circuit Court, settling the relative dig- 
nity of the claims upon the fund arising from the sale of 
the effects of the Company. Woodward vs. the Central 
Bank, et al., - - - - - - 


2. The statutory lien of bill-holders, under the charter, at- 


taches equally upon ail the property and effects of that 
Company, Ibid. 


MORTGAGE. 


1. When the surety to a promissory note was indemni- 
fied by a mortgage, and after the note became due, the 
surety voluntarily gave his own note to the creditor i 
full payment of the joint debt: Held, that the surety 
might foreclose his mortgage, and collect what was ac- 
tually due on the note in the hands of the original credi- 
tor; and that the principal debtor was entitled to make 
any defence which he could have made against such orig- 
inal creditor. Mims vs. McDowell, - - ° 


. Under the Act of 1827, requiring mortgages to be re- 
corded : Held, that the junior mortgagee with notice of the 
prior lien, gains no preference by having his mortgage 
recorded. Neal vs. Kerrs and Hope, - - - 


MOTION DOCKET. 


. An entry on the motion docket is no part of the record. 
Johnson vs. Bemis, - - ° = : 


NEW TRIALS. 
. The Judges may make rules for new trials returnable 
in vacation, where the application has first been made 


in term and recorded. Johnson vs. Bemis, - - 


2. A motion for a new trial will not be entertained, where 
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a brief of the testimony has not been filed. Hartridge 


vs. Wesson, - - é 2 3 


. Where the law and the facts are fairly submitted to the 
Jury by the Court below, a new trial will not be grant- 
ed. Craft vs. Jackson, - - - - 


. Although the issue be exclusively one of fact, and there 
have been two concurrent verdicts, yet if the finding be 
clearly against law, a new trial willbe granted, especial- 
ly where an important principle is involved, and the 
verdict is to be followed by serious consequences to the 
party against whom it is found. Chambers vs. Collier, 


. On a question of fraud, a new trial will not be granted 
where there was evidence on both sides, and no rule of 
law violated, nor manifest injustice done ; although there 
may appear to be a preponderance of evidence against 
the verdict. Armis vs. Barker, - - - 


. Where the verdict is without evidence,, or clearly against 
evidence, the Court is bound tu grant anew trial. Hall 


vs. Page, - - ‘ ‘ 
See Arson, 1. Charge of the Court, 1. 
NONSUIT. 
See Amendment, 3, 4. 
NOTICE. 


1. How far notice in a public newspaper, of the loss of @ 
negotiable paper, will affect a dona fide purchaser. Mat- 
thews vs. Poythress, - - - . : 


See Bills of Exchange, 1. Mortgage, 2. Surety, 3,4. 


NOTICE OF SIGNING BILL OF EXCEPTIONS. 


See Practice Supreme Ct. 6. 
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PAROL EVIDENCE. 


See Evidence, 3. Promissory Notes, 2, 5. 


PARTIES. 


See Equity, 14. Practice, 3,4. Writ of Error, 1, 2, 3. 


PLEADING. 


1, Where a plea was filed of former recovery, (not being 
a plea in bar,) Held, not necessary to set out the entire 
record of the judgment of the Supreme Court, but only 
so many of the leading facts as were relied on, in a dis- 
tinct and issuable manner. Rice vs. Carey, Assignee, - 


See Sheriff, 3. 
POSSESSION. 


. Extent of. See Limitation of Actions, 10. 


. Under the Act of 1833, requiring sheriffs and coroners 
to put purchasers at sheriff’s salesin possession of Jands: 
Held, if possession be not given immediately, or before 
the next term of the Court, or before the officer making 
the sale goes out of office, that it can only be done un- 
der an order of the Court, with notice to the tenant. 


Chambers vs. Collier,  - - . ‘ ? 


. When the purchaser enters into a subsequent agree- 
ment with the defendant in execution, whereby he is 
suffered to remain in possession, he is considered as hay- 
ing waived his statutory right; and he cannot, upon the 
failure of the defendant to comply with his contract, two 
years and eight months afterwards, call on the officer to 
put him in possession. Jd. 


PRACTICE, SUPERIOR COURT. 


1. A libel should not be read to the Jury until the de- 
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fendant has cross-examined the witness proving its pub- 
lication. Taylor vs. The State, - - - 


2. The Judge may make rules for new trials returnable 
in vacation, where the application has first been made in 
term and recorded. Johnson vs. Bemis, - - 


3. Exceptions to the decision of the Court may be taken 
at any time within the thirty days prescribed by law. 
Carey vs. Alexander, Judge. - - - 


See Arrest of Judgment. New Trial. 


PRACTICE SUPREME COURT. 


1. Where there is no appearance for either party, the 
writ of error will be dismissed. Smith vs. Justices, &c. 
Randolph Co. - - - - - - 


2. Where the citation mis-recites the county in which the 
writ of error is sued out, it will be amended on motion. 
Armis vs. Barker, - - - - 


3. A writ of error in the name of A. B. and others, is 
fatally defective. Beallvs. Ex’rs of Fox, - - 


. Amendable by the record, if it prejudices the rights of 
none of the parties thereto. Ibid. 


. Does not lie to errors of fact in the decree of the Jury. 
Beall & Scott vs. Rowell, - ° ‘ . 


. Writ of error will be dismissed, if notice of the signing 
of the Bill of Exceptions and copies of the Writ of Er- 
ror and citation are not served within the time required 
by the Act organizing the Supreme Court, and the 21st 


Rule of Court. Jdzd. 


7. Writ of error will be dismissed, if proper parties are 
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not made, by scire facias, should either party die pend- 
Lee Adm’r vs. Wheeler, - 641 


ing the writ of error. 









See Writ of Error, 2, 3. Bill of Exceptions, 1. 






PRINCIPAL AND AGENT. 





1, Where an agent was to have ninety days within which 
to account for goods consigned to him, no right of ac- 
tion accrues to the principal until the expiration of that 


time. Hall vs. Page, - - : - - 428 








See Tenants in Common, 1. 






PRINCIPAL AND SURETY. 









See Judgment,1. Mortgage,1, Surety—passim. 


PROMISSORY NOTES. 






1. Although a note on its face be negotiable and payable 
at Charleston, still, if it be indorsed in this State, and 
there is no evidence to show the understanding of the 
parties, that the undertaking of the indorser was to 
be performed in Charleston, the indorsement will be 
deemed a Georgia, and not a Carolina contract. Levy 
vs. Cohen, - - - - - - IE 











. Held, that an indorser in blank on a promissory note 
which is absolute, unconditional, and unrestricted on its 
face, cannot prove by parol that it was given for the 
purpose of being negotiated, or was intended to be ne- 
gotiated ata chartered Bank, Stubbs vs Goodall, - 106 











. The bona fide purchaser of a negotiable security, before 
it is due, from one who has no title, acquires a title. 
Matthews vs. Poythress, - - ~ - sa 

What constitutes mala fides. Ibid. 

How far public notice of the Joss of a note will affect a bo- 

na fide purchaser. Ibid. 
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4. A note payable to B. and indorsed at the time of its ex- 
ecution by C., C. is liable as second indorser, at Com- 
mon Law. Collins vs. Everett, - - - 266 
And as surety under the Act of 1826. Ibid. 


5. Parol evidence inadmissible to show that he agreed to 
be liable as original promisor. Ibid. 


6. A promissory note given with an express understanding 
will operate as a payment of a pre-existing debt. Mims 
vs. McDowell, - - - - - - 182 


See Set off, 1. Sheriff, 3. Witness, 1. 


PURCHASER AT SHERIFF’S SALE. 
See Possession, 2, 3. 


RAIL ROADS. 

See Award,1. Monroe R. R. & Bkg. Co. 1. 

RECEIVING STOLEN GOODS FROM A SLAVE. 
See Indictment, 3. 

RECITALS. 

1. The recitals in an administrator’s deed of the adver- 

tisement, &c., are prima facie evidence of those facts. 

Clements vs. Henderson, - - - - 148 


RECORD. 


1, An entry on the motion docket is no part of the Rec- 
ord. Johnson vs. Bemis, - - . - 617 


See Mortgage, 5. New Trials, 1. 


REMAINDERS. 


See Will, 3, 8. 
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RETROSPECTIVE LAWS. 


See Constitution U.S: 2, 3, 4, 5, 6. 


REVIEW, BILL OF. 


1. Where a decree in Equity has been before the Supreme 
Court on a writ of error, and the judgment of the Court 
below affirmed, a bill of review will not lie to reverse 
such decree for error apparent on the face thereof. Rice 
et al. vs, Carey, . - : - - 


RIVERS AND RIPARIAN RIGHTS. 


. Riparian proprietors, who own land on both sides of a 
water course, above ebb and flow of tide water, have a 
title to the land covered by the water, to the thread or 
centre of the stream, as it is accustomed to flow in its nat- 
ural channel. Hendricks vs. Cook, - ° « 


. Each riparian proprietor has the right to a reasonable 
use of the water, as it flows along the natural channel of 
the stream, for domestic, agricultural, and manufactur- 
ing purposes; provided, in so using it, he does not 
prejudice or injure the rights of the other proprietors. 
Ihid. 


. Prior occupation of the water in a stream by one ripa- 
rian proprietor, for the purpose of turning his mill, does 
not give him the right to divert the water from the land 
of the proprietor above, nor to throw the water back up- 
on him in the channel of the stream, without a grant or 
license to do so, fromsuch proprietor, or an enjoyment 
of such easement, for such a length of time as will give a 
right, under the Statute of Limitations. Idzd. 


. Where the plaintiff and defendants were riparian pro- 
prietors, and the defendants erected a mill-dam at a 
place where they owned the land on both sides of the 
stream, but caused the water to flow back in the chan- 
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nel of the stream ten or eleven inches in height, where- 
by a valuable mill-shoal of the plaintiff was drowned to 
that extent; He/d, that this was an invasion of the 
plaintiff’s right of property, and that he was entitled to 
maintain an action for the protection of that right, and to 
recover nominal damages ; although the water was not 
thrown out of the banks of the creek, and no percepti- 
ble damage could be shown. did. 


5. Held, also, that the plaintiff was entitled to show to 
what extent he had been damnified in consequence of 
the back-water, although the same was not thrown out 
of the natural banks of the stream. Ibid. 


SAVANNAH. 


1. The ordinance of the corporate authorities requiring 
free persons of color, on removal to the city, to pay a 
tax of one hundred dollars, and be imprisoned until 
paid, is votd as to the imprisonment. Cooper & another 


vs. Mayor, Sc. - - - - ° * 
See Hutchinson’s Island, 1. 
SCIRE FACIAS. 


1. Is the proper remedy on a bond for appearance in a 
criminal case given to the sheriff. Park vs. The State, 


2. The record must show the forfeiture of the bond. Ibid. 


SECURITY. 


See Surety. 
SET OFF. 


1. In a suit by A. against B. principal, and C. surety, ona 
joint and several promissory note, held that B. might 
set off an open account he held against A. Harrison § 
Sons vs. Henderson, - - 
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SHELLY’S CASE. 
1. The Court will take hold of any words, exphanatory of 


the technical terms which would create an estate tail, to 
effectuate the intention of the testator. Dudley § Mal- 
lery, - - - - - - - 


SHERIFF. 
. In Georgia is not a judicial officer. Park vs. the State, 


. A bond for appearance in a criminal case given to the 


sheriff, is good. Ibid. 


. Failure of consideration is a good plea to a note given 
by the sheriff, in discharge of a rule absolute against 
him, to pay the money due on an execution, when that 
tule is subsequently rescinded as illegal and unjust. 
Barrow vs. Chipman, - - - - - 


See Possession, 1, 2. 
SLANDER. 


. “I believe Giddens burnt the Camp-ground,” are action- 
able per se. Giddens vs. Mirk, : - - 


SLAVES AND FREE PERSONS OF COLOR. 


. In Equity, a bill for specific delivery of slaves, must al- 
lege other circumstances besides naked title, to give ju- 
risdiction. Dudley vs. Mallery, - - - 


. A deed with a proviso, that the grantee shall furnish 
each of the slaves conveyed with two dollars per month 
during their natural lives, is not void under the Acts of 
1801, and 1818, prohibiting the manumission of slaves. 
Spalding vs. Grigg, - - - - - 


. It is not illegal in Georgia to bequeathslaves to the Col- 
onization Society to be liberated in Liberia, nor to be- 
queath Bank stock, the proceeds of which were to be 
paid them on arriving,in Liberia. Vance, §c. vs. Execu- 
tors of Keith, - - - - - - 
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4, Freepersons of color are not citizens inGeorgia. Coop- 
er vs. Mayor, &c. - . - - - 68 


See Legacy, 1. Indictment, 3. 
SPECIFIC LEGACY. 
See Legacy. 


STATUTES. 


1. Act of 1801, authorizing Justices of the Inferior Court 
to preside in Superior Court in certain cases, declared 


constitutional. Taylor vs. Smith, - 
See Surety, 1, 3. Constitution, 2. 
STATUTE OF LIMITATIONS. 
See Limitation of Actions. Amendment, 3. 
STATUTES, ENGLISH. 
1. The Act of 9 Geo. II. ch. 36, in reference to bequests to 


charitable uses, is not of force in Georgia. Beall § 
others vs. Ex’rs of Fox, - - ° - 404 


2. The principles of the Statute of 43 Elizabeth, ch. 4, 
relative to charitable uses, have been adupted in Geor- 
gia. Ibid. 

See Equity, 11. 

SUPERIOR COURTS. 

See Courts. Practice. 

SURETY. 


1. A surety toa note, bond, or other contract, having fail- 
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ed to make special defence upon the trial, afterwards 
takes control of the execution against the principal, un- 
der the Act of 1831. Held, the lien of the judgment in 
his hands takes effect from the date of that judgment. 
Bailey vs. Mizell, - - - - - 


. A surety on a sealed note, who has paid the debt of his 


principal, is entitled, in marshaling the assets of his prin- 
cipal, to be subrogated to all the rights of the creditor, 
and to rankas a bond creditor. Lumpkin vs. Mills, - 


. When one of two sureties is discharged by the act or 
negligence of the creditor, the other is discharged also. 
Jones vs. Whitehead, - ™ « " ° 

Applied to a case where one surety is discharged by giv- 
ing notice under the Act of 1831. Ibid. 


4, The several Statutes of Georgia, giving sureties who 
have paid off 7. fus. the control against their principals, 
extend to the executors or administrators of deceased 
sureties. Harris vs. Wynne, - - - - 


5. Nor will the principal be allowed to show that the ex- 
ecutor is an executor de son tort. Ibid. 


See Bail, 1. 
SURVIVORS. 
See Will, 3, 8. 
SURVIVORSHIP. 
See Husband §& Wife, 2. 
TENANTS IN COMMON. 
See Trover, 1. 
1. A special agent, by mingling his own goods with those of 


his principal, cannot create atenancy in common. Hall 
vs. Page, - - - - - - 





See Contract, 2. 
TRIAL BY JURY. 
See Constitution. 
TROVER. 


1. As a general rule, will not lie by a tenant in common 
against his co-tenant. Hallvs. Page, - - - 


USURY. 


1, A judgment creditor upon a usurious contract comes 
into a Court of Equity, seeking to have his debt satis 
isfied out of the money, in the hands of the assignees, aris- 
ing from the sale of the insolvent’s property, upon which 
he had a lien at law, which he waived; consenting to 
the sale, upon the assurance of the trustees, made in igno- 
rance of the usury, that his claim should be paid- Held, 
that the usury may be set up by way of answer to the 
bill, provided a sufficient excuse be rendered, why the 
original debtor did not avail himself of this defence at 
law ; and ifsustained by proof, the judgment shall be 
displaced for the usury, and only stand against the trust 
fund, for the principal and legal interest due on the orig- 
inalloan. Nisbet vs. Walker, - - - 


. The Act of 1842 applies to administrators and execu- 
tors, as well as the original parties. Persons vs. Hight, 


. If the affidavit of the plaintiff denies any knowledge of 
the facts, as stated in defendant’s plea, or that the con- 
tract is usurious—this is not such a failure to discover 
as will allow the defendant to read his own affidavit to 
the Jury. Ibid. Warner, J. dissenting. 


4. The discovery should be as complete as if it were an 
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answer to a billin Equity, filed for that purpose. War- 
NER, J. dissenting opinion. Ibid. 


WARRANTY. 


1. A warranty of title ina deed, is such a covenant against 
incumbrances as will be broken by a claim of dower. 
Leary vs. Durham, : - - - - 


2. Such a covenant runs with the land. Ibid. 

3. The judgment of the Court, confirming the report of the 
commissioners appointed to lay off and admeasure dow- 
er, is sufficieut proof of an eviction. Ibid. 

WHARVES.. 

Seo Constitution U. 8.1. 

WILD’S CASE. 

See Shelly’s Case,1. Dudley vs. Mallery, 

WILL. 

1. An instrument executed as a deed, but in these terms, 
“ then the said negroes to revert back to me, (the donor,) 
and after my death, to be divided, &c.” Held, to be a 
will. Dudley vs. Mallery, - - - - 


. Aninstrument may be a will in part, and a deed in part, 
even as to the same property. Ibid. 


. R. F. by his will, bequeathed all his property to his wife 
during her life or widowhood. “In case she should die 
or exchange her situation by marriage,” then a sale to 
be made of all his property, and the proceeds to be 
equally divided among his children. Held, that the 
children took a vested remainder at his death. McGin- 
nis, Adm’r vs. Foster, Ex’r, - - : - 
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4. The next of kin are entitled to call for the proof of the 
will of deceased, in solemn form, at any time, and mere 
acquiescence for a length of time does not deprive them 
of this right. Vance § others vs. Crawford et al. Ex’rs 
of Keith, - - - - - - 


5. The length of time within which this may be done is 
not defined at Common Law. Jdid. 


6. But the receipt of legacies under the will, and the long 
acquiescence by the heirs at law, may amount to a waiver 
of the right, unless the delay is accounted for and ex- 
cused, as by infancy, absence beyond seas, &e. Ibid. 


7. In such a case the caveators must bring back or offer to 
return the legacies received by them. dzd. 


8. A bequest of personalty, to testator’s “ wife during her 
natural life, and at her death to be equally divided be- 
tween all my surviving children, and the legal representa- 
tives of such as may be deceased,” creates a vested re- 
mainder in the children living at the time of testator’s 
death. Vickers vs. Stone, - - - - 461 


See Deed, 4, 5,6. Estates,1,2,3. Legacy,1. Slaves. §c.3. 
WITNESS. 


1. A witness, who testifies, generally, that a party did not 
receive value for the transfer of a promissory note, with- 
out limitation as to his knowledge, or as to time or 
place, is a negative witness, and is not to be believed in 
preference to a witness who swears affirmatively, that 
such party did receive value. Matthews vs. Poythress, 


2. A witness liable to a third person, who is liable to the 


party calling him, is a competent witness. bcd, 


See Deceit, 1. 
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WRIT OF ERROR. 


1. The Act of 29th Dec. 1847, as to parties to a writ of 
error, does not apply to cases occurring before that Act. 


Wilder vs. Lumpkin, - - - - - 209 


2. A writ of error, sued out in the name of Catharine E. 
Beall, and others, is defective, in not stating the names 
of the others. Beall vs. Ex’rs of Foz, - - 404 


3. Where the names of the others, are apparent on the face of 

the record, the writ may be amended by the record; 

provided it does not prejudice the rights of any of the 
parties thereto. Ibid. 


4, Writ of error does not lie to errors of fact found in the 
verdict or decree of the Jury. Beall § Scott vs. Row- 
ell, ° - - : - - - 625 


5. The dismissal of a writ of error is an affirmance of the 
judgment of the Court below. Rice et al. vs. Carey, As’g’ee. 558 


6. Where a decree in Equity has been before the Supreme 
Court,ona writ of error, and the judgment of the Court 
below affirmed, a bill of review will not lie to reverse such 
decree, for error apparent on the face thereof. Ibid. 


See Practice Supreme Ct. 1 to 7. 


FINIS. 





